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Facts Showing Why It Is Fair and Reasonable  

to Deny Harborcorp’s Application for a Conditional Permit  

and to Insist on a Project with Multiple Buildings and/or More Diverse Height 

 

April 13, 2015 

 

By Jerry Zelin 

 

 

Summary of Argument 

 

The City has granted Harborcorp many favors over the years.  The most recent one, on 

April 7, 2014, exempted Harborcorp from repeal of the conditional use permit ordinance for 

building height.    

 

The City granted that exemption immediately after Chris Thompson, Harborcorp’s 

principal, told the City Council that he required a conditional use permit for only a portion of the 

project.  “Here’s a plan showing most of our building at 45 feet,” he said.  “Some of the structure 

needs 60 feet, but certainly not all of it.” 
1
   

 

The application for a conditional use permit breaks Mr. Thompson’s promise.  The 

application’s cover letter states that “all of the project may exceed 45’ in height and may extend 

to 60’.” 
2
  Plans accompanying the application, as well as plans submitted for site plan review, 

show a building that is almost entirely 60 feet high plus or minus a few feet.   

 

 

Facts 

 

Circa 1970.   Urban renewal, publicly funded and enforced by the government’s power of 

eminent domain, leveled the North End.  The land Harborcorp now owns was consolidated by 

urban renewal into four large lots. 

 

August 16, 1985.  The City of Portsmouth conveyed two of those lots to Shelter Group, Inc., and 

the other two lots to Harborside Associates. 
3
   

 

1998-99.  The Sheraton Harborside Hotel and the City’s Economic Development Commission 

                                                 
1
 YouTube video of April 7, 2014 Portsmouth City Council meeting, at 1 hour 33 minutes (emphasis added). 

 
2
 Letter, Susan V. Duprey to Joseph Almeida, Chairman of the Historic District Commission, March 13, 2015, 

paragraph 1 (emphasis added).  
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 Rockingham County Registry of Deeds, Book 2561, Pages 477 and 481, recorded Aug. 30, 1985.  The deed to 

Harborside Associates noted that Shelter Group, Inc., had an option to purchase the land. 
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jointly funded the Northern Tier Feasibility Study, conducted by a city planning firm in 

Massachusetts.   

 

 The study endorsed the concept of a conference center to “catalyze” development 

of the North End.  

  

 The study explicitly recognized that the zoning ordinance in effect at the time set 

a 50-foot height limit for the North End.  The study did not recommend relaxing 

that height limit.   

 

 The city never adopted the recommendations contained in this study. 
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 The city’s Master Plan, adopted in 2005, says nothing about a conference center 

in the North End.   

 

August 16, 1999.  Harborcorp acquired the four lots.  They were still located in Central District 

A.  The Zoning Ordinance in effect at the time, adopted in December 1995, included the 

following restrictions for that district: 

 

 The maximum allowable height was 50 feet. 
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 Hotels with function rooms were permitted only by special exception from the 

Zoning Board of Adjustment.  
6
 

 

 Any meeting or function room with unfixed seating had to provide 1 parking 

space per 2 guests, based on maximum BOCA capacity. 
7
 

 

March 2005.  The City adopted a new Master Plan.   

 

 The Master Plan’s “Priorities for Action” included “Extension of mixed uses, 

pedestrian friendly streets, and human scaled architecture into the Northern  

Tier.” 
8
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 Letter, Assistant City Attorney Suzanne M. Woodland to Gerald M. Zelin, Aug. 16, 2013.   

 
5
 1995 Zoning Ordinance, Section 10-304(A), Table 10. 
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 1995 Zoning Ordinance, Section 10-208, Table 4, lines 15-16. 
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 1995 Zoning Ordinance, Section 10-1204, Table 15. 
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 Master Plan, p. 5. 
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 The Master Plan’s “Land Use Goals” included “Redevelop the Northern Tier with 

mixed use, pedestrian-friendly development and integrate with downtown.” 
9
 

  

Autumn of 2005.  The City and Harborcorp entered into a “joint development agreement.”   

 

 Harborcorp agreed to construct a conference center capable of serving “no less 

than 750 persons for a sit down meal or 1,200 person[s] seated theater style, in 

one room.” 

 

 Harborcorp also agreed to construct a parking facility “of at least 657 parking 

spaces,” to be conveyed to the City for an amount equal to the cost of 

construction, not to exceed $15,000,000.   

 

 The City agreed to reserve (24 hours per day) 325 of those parking spaces for the 

Sheraton and Harborcorp’s parking needs.  The city also agreed to make an 

additional 275 parking spaces available whenever Harborcorp declared it required 

those additional spaces. 
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July 17, 2006.  Nancy Ludwick, “HarborCorp Architect,” described the Westin project to the 

City Council.  She stated that the project included: 

 

 a conference center, health club, and restaurant; 

 

 a parking garage that “would accommodate 766 cars”;  

 

 a Westin hotel with 207 rooms; and 

 

 21 condominiums. 
11

 

 

August 7, 2006.  The City Council adopted three zoning amendments necessary for that project 

to proceed.  These amendments:  

 

 moved Harborcorp’s lots from Central Business District A (where the height limit 

was 50 feet) to Central Business District B (where the height limit was 60 feet);  

                                                 
9
 Master Plan, p. 13. 

 
10

 Joint Development Agreement between the City of Portsmouth and HarborCorp, LLC.   
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 City Council Minutes, July 17, 2006, p. 3. 
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 removed the requirement that a hotel in Central Business District B with a 

meeting room for over 500 guests first obtain a special exception  from the 

Zoning Board of Adjustment; and  

 

 removed the requirement that a meeting room with unfixed seating provide 1 

parking space for every 2 guests.   

 

October 9, 2007.  The Rockingham County Superior Court struck down the city’s joint 

development agreement with Harborcorp. The court reasoned that the agreement, by awarding 

“the majority of parking spaces . . . to HarborCorp,” provided insufficient public benefit.  It was 

consequently “unlawful” for the city to pay Harborcorp $15,000,000 for the garage. 
12

  

 

Note that the zoning amendments the city adopted for Harborcorp in 2006 were 

based on a specific building design.  After the court struck down the project, the 

city neglected to undo those zoning amendments.  This omission opened the door 

for Harborcorp to construct a project offering less parking without having to seek 

a special exception from the zoning board of adjustment.   

 

Circa October 2013.  The City amended the zoning ordinance in response to public concern over 

the proliferation of big box buildings.   

 

 It reduced the maximum allowable building height in CBA and CBB to 3.5 stories 

or 45 feet, whichever is less.   

 

 It empowered the Historic District Commission to award a conditional use permit 

allowing a building in Central Business District A to rise up to 50 feet and a 

building in Central Business District B to rise up to 60 feet.   

 

November 2013.   Candidates elected to the City Council included many who campaigned 

against the proliferation of big box buildings.   

 

December 2, 2013.  Harborcorp filed for design review with the Planning Board.  This arguably 

created a vested right to seek a conditional use permit, but only for the building depicted in those 

plans.  The proposed structure, a flat-roofed monolith 60 feet tall and covering three lots, 

included: 

 

 a Whole Foods Market (which Harborcorp touted as a major public benefit); 
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 Nine Seventy Six Realty Trust, et al. v. City of Portsmouth (Rockingham County Superior Court, Docket No. 06-E-

0108).   
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 a conference center; 

 

 a 98-room hotel;   

 

 parking for 660 cars (including 170 reserved for the Whole Foods Market and 130 

for the general public); and   

 

 14 residential condominiums. 

 

December 27, 2013.  Harborcorp registered for the first time with the New Hampshire Secretary 

of State, as an out-of-state limited liability company based in Lewiston, Maine.  

 

April 7, 2014.  The City Council repealed the conditional use permit provision in the zoning 

ordinance, but exempted three lots – all of them Harborcorp’s lots – from that repeal. At this 

meeting, Chris Thompson, a principal in Harborcorp, testified as follows: 

 

“Here’s a plan showing most of our building at 45 feet.  Some of it needs 60 

feet, but certainly not all of it.” 
13

 

  

Late April 2014.  The City Council adopted character-based zoning for downtown, but the 

boundary for character-based zoning stopped just short of Harborcorp’s lots.   

 

November 2014.  The City conducted charrettes as a prelude to adopting character-based zoning 

for the North End.  The City insisted on excluding Harborcorp’s lots from the area being 

discussed. 

 

March 13, 2015.  Harborcorp filed an application for a conditional use permit for height.   

 

 According to the cover letter from its attorney, “all of the project may exceed 

45’ in height and may extend to 60’.”   

 

 This contradicted Mr. Thompson’s representation at the April 7, 2014 City 

Council meeting, when he stated that “most” of the building would be 45 feet 

in height.   

 

 Documents filed with this application for a conditional use permit, along with 

plans filed with the Planning Board for site plan review, confirm that virtually the 
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 YouTube video of April 7, 2014 Portsmouth City Council meeting, at 1 hour 33 minutes. 
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entire proposed structure approaches or exceeds 60 feet in height.  
14

 

 

 The only exception is the relatively small appendage at the intersection of 

Deer and Russell Streets, topped by a roof garden, which has an average 

elevation of 43 feet above grade level. 
15

 

 

• The project depicted in the application for a conditional use permit differs from 

the project that supposedly vested in December 2013 via design review.  For 

example, the number of residential condominiums rose from 14 to 23. 
16

   Parking 

decreased from 660 spaces to 523 spaces (virtually eliminating dedicated parking 

for the general public). 

 

• The project depicted in the application for a conditional use permit provides 

considerably less parking than the Westin project.  The Westin project included 

766 spaces; 
17

 Harborcorp’s application for a conditional use permit includes just 

523 spaces.  Moreover, unlike the Westin project, Harborcorp’s current 

application reserves 141 spaces for Whole Foods customers, leaving even less 

parking for the building’s other uses.   

 

• Harborcorp now states that the conference center ballroom will be 8,000-9,000 

square feet.  That is large enough to seat 1,000-1,125 guests with “spacious rows 

of chairs” and 1,333-1,500 guests with “maximum rows of chairs.” 
18

     

 

 

What conclusions can we draw from these facts? 

 

1. The City has conferred many special benefits on Harborcorp over the years.   

 

2. The most recent favor exempted Harborcorp’s lots from the repeal of the conditional 

use permit ordinance.  When creating that exemption, the City Council relied on Mr. 
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 Application for Conditional Use Permit, Exhibits E1 and E2; application for site plan review, sheets A1.5 and 

A1.6.  According to sheets A1.5 and A1.6, the average height along Deer Street is 56.9 feet, the average height 

along Russell Street is 59 feet, and the average height along the rear of the building is 60.4 feet.   

 
15

 Application for Conditional Use Permit, Exhibit E1; application for site plan review, sheet A1.5.   

 
16

 These are luxury condominiums.  The average floor area per condominium unit will be 1,739 square feet (40,000 

sq. ft. ÷ 23 condominium units = 1,739 sq. feet per condominium unit). 
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 See footnote 11. 
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 E.g., www.banquettables.pro/space-and-capacity-calculator. 

 

http://www.banquettables.pro/space-and-capacity-calculator
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Thompson’s representations that “most” of the project would be 45 feet high and that 

it would include a Whole Foods Market. 

 

3. The application for a conditional use permit likewise stresses the public benefits of a 

Whole Foods Market.  Yet Harborcorp has not yet produced a letter of commitment 

from Whole Foods, despite repeated requests from citizens.     

 

4. The zoning ordinance simply allows Harborcorp to apply for a conditional use permit.  

It does not guarantee that one will be awarded.   

 

5. The proposed structure violates the Master Plan.
19

 Instead of “integrating” the North 

End with downtown, as the Master Plan requires, this project walls off the farther 

reaches of the North End from downtown.  The sheer size of the proposed building, 

which is longer and wider than any existing structure downtown or in the North 

End,
20

  ignores the Master Plan’s demand for “human scale architecture” and  

“pedestrian-friendly development” in the North End.   

 

6. If the city grants a conditional use permit, it should enforce Harborcorp’s 

promise to the City Council – that “most” of the building will rise no higher than 

45 feet.  In the alternative, the City should insist that Harborcorp break the 

monolith into two or three separate structures, such as one building per lot.  

(The latter option is superior, because it prevents walling off the North End.) 

 

7. If the city grants a conditional use permit, it should stipulate that the space now 

reserved for the Whole Foods Market always house a supermarket.  If in the future it 

becomes impractical to fill this space with a supermarket, the landowner may then 

petition the city to relax that stipulation to permit some specific substitute that 

provides a comparable public benefit.   
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 According to the legislative history of the statute allowing conditional use permits, the Planning Board must 

consider whether granting a permit would be consistent with the master plan.  See March 30, 2015 Memorandum of 

Law by Jerry Zelin to the Historic District Commission and the Planning Board, p.4. 
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 See “Width, depth and height of large buildings downtown and in the North End, relative to Harborcorp’s 

proposed project,” March 25, 2015, filed by Zelin with the Planning Board on March 31, 2015. 


